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Summary

O June 6. 2003, NOS Communications. Inc., Affinity Network Incorporated.,
NOSVA Limtted Partnership. and their principals (collectively. the “Companies™) (iled a
Toint Motion o Protective Order (the “Motion™).  The Motion relates o the Regquest for
Admission of Facts and Genuineness of Documents (the "REA™). directled o the
Companies and ftled by the Enforcement Bureau (the “Bureau™) on May 27, 2003. In their
Muaotion. the Companics characterize the REA as “excessive™ and request that the Presiding
Judge issue a protective order direeting the Burcau to serve “individual tailored requests™
on cach party o the captioned proceeding and to Himit to Hifty the number of admissions
proposed 1o cach such party.

1he Burcau demonstrates in its Opposition that the Motion should be dismissed or
denied. First, seeton 1313 of the Commission’s rules. which pertains to the 1ssuance off
protective orders in hearing proceedings. is expressly imited to discovery malters, not
prehearing procedures such as requests lor admissions. Accordingly, the Motion sceks
action by the Presiding Tudge that 1s outside of the scope of the rule,

Moreover. the Companies fail to cite any Commission precedent in which a
protective order has been issued limiting a hearing designee’s obligation to respond to a
request lor admissions. prohibiting a party [rom directing a request for admissions 1o morc
than one other party or restricting the number proposed admissions that may be directed to
a hearing designee. as they urge here, nor is the Bureau is aware of any such precedent.
I'he Bureau's REA contains proposed admissions that are similar in form, number and
content Lo those routinely served on and responded to by hearing designees in Commission

hearings. The Companies have provided the Presiding Judge no reason to depart tfrom



cstablished Commission authority and create contrary precedent here,

tn the Order to Show Cause and Notice of Opportunity for Hearing in this
proceeding. the Commission observed that the Companies, switchless resellers of long
distance service that are ostensibly alter ceos for one another. formed and operated by a
common group ofindividuals. appear to have engaged in a misleading scheme 1o defraud
their former customers into returning their business o the Companies. The Burcau’s
proposed admissions, served on each such related party. seek to obtain information relevant
Lo the designaned issucs. the receipt of which is necessary for it to formulate and commence
its discovery in the proceeding. The Companics tiled as soon as the Presiding Judge had
eranted their requests tor a4 thitty-day extension of the deadline by which they were
required 1o have responded Lo the RFAL the Companies seek to delay the progress ol this
proceeding. with the apparent hope that, by running out the clock unti] the September 26,
2003, deadline lor the completion of discovery. they can frustrate the Burcau's etforts 1o
cstablish a tactual record. The Presiding Judge should deny or dismiss the Motion and the

Companies should be directed to respond 1o the proposed admissions by the current July

1. 2003, deadline.
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Betore the
FEDERAL COMMUNICATIONS COMMISSION
Washington. D.C. 20554

n the Matter ol 13 DOCKET NO. 03-90

)

)
NOS COMMUNICATIONS, INC., ) lile No. EB-02-1C-119
AFFINITY NETWORK INCORPORATED, )
and NOSVA LIMITED PARTNERSHIP ) NAL/Acet. Ne. 2005332170003

)

Order 1o Show Cause and Nolice of Vo OFRN. 0004942558
Opportunity for Hearing )

Lo Honorable Arthur I Steinberg,

Administrative Law Judge

ENFORCEMENT BUREAU'S OPPOSITION TO
JOINT MOTION FOR PROTECTIVE ORDER

[ On June 6. 2003, NOS Communications, tne. ("NOS™). Attinity Network
[ncorporated (TANTL NOSVA Limited Parthership ("NOSVA™). und their principals
(cotlectively, the “Cempanies™) liled aJoing Motion for Profective Ovder (the “Motion™) tn the
above-captioned proceeding. By the Motion. the Companies seek relief from their obligation to
respond. by July 11, 2003, 1o the May 27, 2005, Reguests for Admission of Facty and Crenuineness
of Docrmesys (the "REAT) tiled by the Enlorcement Bureau (the “Bureau™). Specifically. the
Companics request that the Presiding Judge direct the Burcau “to serve tailored admission requests
directed Lo separate named parties of no more than fifty requests per respondent parly.""' By its
attorneys and pursuant to section 1.294(b) ol the Commission’s rules, 47 C.F.R. § 1.294(b). the
Burcau herehy submits its Opposition to the Motion. As demonstrated herein, the Motion is

contrary 1o the Commission™s rules. As the lalest in a series of maneuvers by the Companies

See Maotion ar |



intended Lo Trastrate the progress of the captioned hearing and the creation ot a full and complele
record necessary to resolve the issues that the Commission has designated against them, the
Presiding Judee should dismiss or deny the Motion and direct the Companies and their principals

to respond o the REA by the current deadline.
L. BACKGROUND

0. By Order 1o Nhow Cause and Notice of Opportunity for Hearing in the captioned
proceeding (the “OSC/NON™L the Commission designated the Companies [or hearing to
determine il they had engaged 1t a misleading telemarketing etfort. referred to as the “Winback
Campaign.” in violation of section 201(b) of the Communications Act ot 1934, as amended, which
prohibits carriers from unjust and unreasonable practices.” In the OSC/NOF, the Commission
recounted the substantial evidence belore it that supgests that NOS, ANL NOSVA_ and possibly
other related entiies. acting through a core group of individuals, engaged in this “continuous
lelemarketing campaign, apparently intended for the sole purpose of tricking and Lthreatening
former customers . . . 1o switch their services back 107 the Companies. a practice which “depicts a
callous disregard {or the requirements of the Communications Act and section 201(b) in
particular.”™ Fhe Commission noted that. although NOS. ANL and NOSVA are organized as
separate companies, they apparentty share the same olticers. directors and major sharcholders and

aperate from common facilities in Las Vegas. Nevada,” Beeause of the maze ot apparently

T8 FCC Red 6932 (2003),
TS S 200 (h).
COSCAINOTL T8 FCC Red at 6961

TONCNOL IS FCC Red al 6YS3 .0 4
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interrelated oreanizations that these individuals have created to engage in such iilegal conduct, the
OSCANON expansively defined NOS/ANT 1o include. not only the Companies. but all such other

entitics “identified or unidentified.™ The GSC/NOI contemplated, inter alia. the revocation ol the
Companies™ authority to operate and the issuance of a ceasce and desist order against them.
Norcover. in order o prevent Tuture simibar abuses to the public, the OSC/NOH contemplated that

the Companies or their apparently common group of principals be required (o obtain prior

Commissien conseit betore any may again provide interstate commeon carrer services,’

3 On May 272003 pursuant to section 1.246 ot the Commission's Rules, 47 C.F.R. §
[.240. the Burcau filed its RI'AL In light ol the apparent commonality of the Companies and their
respective prineipals. the identities of whom are unknown to the Commission. the Burcau directed
the REA 1oail such parties. Conststent with Section 1.246(b) of the rules, the Bureau requested
responses within en days ol its service of the RFA upon counsel for the Companies. by June 9.

2003.

4 Instead of preparig a response. on May 28, counsel lor NOS telephoned Burcau
counsel and requested the Bureau’™s consent t a thirty-day extension ol time to respond to the
REEAS Mindlul ol the September 26. 2003, deadline that the Presiding Judge had established for the
close ol discovery in this proceeding.” but willing o accommodate a reasonable extension. Burcau

counsel consented 10 an extension of two weeks, Nevertheless. on May 30, NOS filed a Motion

VOSCTNOM IS FUC Red al 69520, 1
COSCNO TS 1CC Red at 6952253

S order FOC O3MAT9. released May 23, 2003,
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Tuly 11,2003, us the new response date. Later that day. the Companies filed the mstant
Motion."" Therein. they now claim that, notwithstanding the statements i their extension requests.
mcludme such o request reportedly filed that same day by counscl for ANI, NOSV A, and the
principals ol the Companies. “counsel has had the opportunity to conduct a more tulsome review

ol the Admissions™ and has concluded that it is impossible to respond to such a filing.””

[l. DISCUSSHON

A. The Motion Should Be Dismissed as Unauthorized by the Commission’s Rules

6 Al the vutsel. the reliet that the Companics scek by their Motion 1s not authorized by
the Commisston’s rules. The only rule that coverns the issuance of protective orders in hearing
cases is 47 C.FRC S 313, w which the Companies cite in their Motion.'® That rule. however.
apphes only 1o “the procedures set forth in sections 1.311 through 1.3257 - sections relating to
discovery (4. ¢.. depositions. interrogatories and the production ot documents). "7 In contrast.

scetion 1.246 pertains to requests lor admissions and 1s not subject to the protective order rule

because admissions are not considered to be part of discovery in a Commission hearing, but instead

thirty=day extension requested by NOS 1o all parties, relying upon the Companies” representations o the ellect thar
respendine o the REA “will reguire an extensive amount ol work by, and substantial coordination among, the
responding parties.” The Presiding Judge presumabty also noulied counsel tor the Companies ol his raling on
Fricday. Tane 6in light of the Companies” response deadline the tollowing Moenday.

" Hireau counsed received a T of the subject Maotion [rom NOS counsel on June 6 at approximately 4 pam. 1t
defies credulity that counsel for the Companies had not decided to seek a protective order, rather than respond to the
REA. helore the Presiding Judge s June 6 grant ol the Companies™ exlension requests.

Y See Mation atn. 1.2

It

T Rce Monon wt 14

Sen AT CERCS T3S (T he use of the procedures ser forth in §5 1,311 through 1.325 ot this part iy subject i control
by the presiding officer, who may issue any order consistent with the provisions of those seclions whicl is appropriate
and pust-or the purpose ol protecting parlies and deponents or of proving for the proper conduct of the proceeding, ™)

5



are deemed Lo constitute a “prehearing procedure.”™™ As such, relief from admissions may be had
only through written objections w specitic proposed admissions. as expressly provided for in
seetion 1.246(0)." Therefore. under section 1,313, a prolective order may not be issued with
respect o the RFA. Because the Motion seeks reliel that is not authorized by the rules.”” (he

Motion should be dismissed.

B. [t the Motion is Considered on the Merits, 1t Should Be Denied

I The Burcau™s Service of the RIFPA on the Companics was Appropriate

7 [n the event that the Presiding Judge considers the Mation on its merits.
notwithstanding the fact that it is unauthorized by the Commission’s rules. the Companies have
failed to demonstrate that issuance ol a protective order ts warranted. The Companies maintain
that the Burcau’s serving one setof admissions on them was somehow improper, because section
240 ol the rules provides that o party may serve an RFA “on any other party.” The Companies
olTer no precedent o support their novel construction of the rule to prohibit service ol an RFA on

“mmultiple parties.” noris the Bureau aware ol any such authority,

8 Nor is there any merit in the Companies” threat ot confusion il they are required to

respond to the REA in light oF the commeonality of the Companies und their principals as noted by

See 47 CFRC S 1.246. The Commission made a dehberate decision to separate admissions from discovery
procedures when i promuluated Part | ot its rules. Sec In re sdwmendment of Part | of the Rules of Practice and
Diocedure io Provide Discovery Procediwres. Repovt and Order, 11 FCC 2d 185,92 (1968).

Seetion 1.240(0)(2) authorizes written objections (o admissions on grounds of relevance. privitege, “or that the
reguest s otherwise improper in whole orin part.” 47 C.T.R.§ 1.246(b)2).

© The other Commussion rales that the Companies cile in support ol their Motion are similarly unavailing. Scction
4% specifies the tihing periods o respond 1o non-hearing pleadings; section 1.243 specifies the authority ol a
presiding olficer in conducting a hearing and section 1.248 voverns the hearing process

[2



the Commission in the GSC/NOI The Companies” contention that the Burcaus ilure 1o name
the principals creates contusion is unpersuasive. As noted, siypra. one of the designated issucs
contemplates the possible 1ssuance of a cease and desist order against the Companies and thetr
principals from the provision of any interstate common carrier services without the prior consent of
the Commission. Alter the Prehearing Conlerence at which counsel ot record lor those principals
declined o wenuly the principals (his clients). the Burcau dratted the RFA in part. to elicit this
crucial information. Counsel for the principals know the identity of their clients here. as do
counsel tor NOS. who cited their “longstanding travel plans™ as support in the May 30 extension
rcqucsl.: stmilarly, the logic in the Companies™ contention that they cannot respond to the
consolidated RIA because they were not named as parties in the OSC/NOH™ is based upon a
premise that 1s contrary 1o the trath: 11 the OSC/VOH was ambiguous i any way. the Presiding
Judge™s ruling at the May 21 Prehearing Conlerence, imemortalized by his subsequent Order,™

contirms that the Companics are. i [acl. partics to this proceeding.

4. [n the OSC/AOH. the Commitssion observed that “it appears that NOS, AN, and
NOSVA are alter eeos of the same company and therefore cach will be held jointly and severally

25

liuhle Tor any apparent violations discussed herein.™ Just as the Companies apparently utilized «
series ol interrelated entities to victimize the public in their fraudulent marketing efforts, they now

seck 1o avoid responding to the REA with the smokescreen that it will be impossible tor them to

IR PCC Red o 6933-34. 0. 1.
NMemion for Fvicasion of Time
Maoviopar =
N hder FCC 03M-19_ released May 212003

TOSCAON S 1CC Red a1 6953 0. 4.



coordinale responses o the RFA among these purportedly distinet entities. Regardless of the
numbcer ol corporate shells that the Companies create or the different law firms that they retain (o
represent them before the Commission. there appears to be a single core group ol people
responsible for the apparent gross misconduct outlined in the OSCYNOH. The Burcau drafted the
REA (o ascertain the facts; the Presiding Judge should direct the Companies to comply with their

oblization under the rules and provide that intormation.

2. The Number ol Admissions Proposed By the Bureau 1s Appropriate

10, [he Companices also allege that the RFA s “excessive and burdensome™ in number
and request that the Bureau be limited to no more than fifty proposed admissions to any one party.
This request, however, is devoid of any legat support and contrary to the Commission’s carefully
craficd hearing procedures that are designed to Himit the issues that must be resolved by a presiding

judge through the use of admissions.

1. I'he Companies rely for their request on inapposite hornbook authority and
precedent involving the Federal Rules of Civil Procedure and proceedings before the Federal Trade
Commission (lhe “IFTC™). Federal courts and the FTC. however, consider admissions (o be a
component of the discovery process and protective orders are expressly contemplated to limit their

M. : - . N . . ‘
use. The Commission. in contrast, uses requests {or admissions as a prehearing tool 1o narrow

“ See Fed, R. Civ, . section Vo 16 CER, § 3.31. In fact, as demonstrated by the cases that the Companies cite, in
many instances 1 federal courts, admissions are the final phase m protracted discovery carried out over many months or
even vears. Scve Minnesola Mining and Manufacturing v Norton Co., 36 FR.D. 1, T {N.D. Ohio 1904) (statng
admissions are “rhe last stage of discovery proceedings™ in a case requiting the oversight of three federal judges):
Mirchell v Yeutter, No. B9-1465-FGT. 1993 WL 139218 (D, Kan. Jan. 12, 1993 (involving discovery continuing
well over a year and delegated 10 a magistrate), (nited Staies v. Medionic, Inc, Nos. 95-1236-MLB, 96-1309-MLB,
2000 WIL 1478476 (1) Kan. July 13.2000) (involving discovery cxtending over [ive years). Federal court and FTC
practice also include initial disclosure requirements absent in Commission practice. The FTC rule cited in fa re
Schermg-Plongh Corporation. Pocket No. 92972001 W1 152927] (F.T.C. Nov. 2,2001), 16 C.F.R. § 3.31.

8



the wssues that must be dealt with in discovery and resolved at hearing and has specifically
designated admissions as part ol the prehearing process.”” Accordingly, Commission rules require
that admissions be served at only one time, at the commencement ol a hearing procecding, within
tventy davs of the due date for the submission of notices of appearance. and responses are required

N
not less than ten davs later.”

l Bl

[he discovery process established here illustrates the need for the RFA to be
responded 1o Tully at the prehearing stage. The Bureau must complete its discovery in this
comptex case in approximately three months, Accordingly. the early identification of all
undisputed Tacts and 1ssues is crucial to the Burcau’s discovery and, eventually, the
development ol the hearing record 10 potentially eliminate tactual 1ssues with the hope that
some. i'notall, of the designated issues in this case can be resolved by summary | udgment.w

mirrars Fed, R Civ. P26, Immediately atter the initiation of a case (five days at the FTC. [ourtcen in federal
courty. parties must disclose extensive informanon about the allegations at issue und alf defenses. including Lthe
mamie, address. and contact mlormation ol each individual likely to have relevant information and copies or
deseriptions by catceory and location of all relevant documents. Presumably. such disclosures serve a similar
purpase in those cases o gdmissions procedures in Commission hearings.  In addition. the Bureau notes: (1) that
Scherine-Plogch is Tactually distinet Trom our case because the issue ol an extension of time (o respond was not
contemplated as alternavive reliel and (2) there are scores ofederal cases that the Companies failed to cite wherein a
federal court retused 1o issue a protective order to limit the number or scope of admissions. reasoning that a larve
number of adimissions requests are appropriate and usetul fo narrow the issues in complex cases. Accord Photon,
T v Hlarees ferrvpe, foe 28 1 R 327328 (D Mass. 196 1) (allowing 704 requests for admission): Moscenwi=
vo Beird 1O R 253 204 (S.DUNCY . 19300 - imedi v Rockefelfer. 91 FR.D. 5900592 (W.DLNLCY L TUS T,
Sheownain, fac, v nerican Viseoxe Corgr, 12 F.RTDL ARS. 489 (1) Mass. 1952).

U Compare 47 CR Part |, Subpart B, Prehearing Procedures,” including section 1,246 to section 1.249 wiil 47
C PR, Part 1, Subpart B *The Discovery and Preservation of Evidence.” including section 1311 1o section 1.525:
Amcendment of Part 1211 FCC Red 183,92,

YT Nee 47 CF R 24000, ().

T hor example. i the recent proceeding involving Family Broadeasting, Inc.. Family Broudeasting, fac.. Order 1o
Show Cause and Notice of Opportunitv for Hearing, EB Docket No. 02-39 (2001). the Bureau on March 23,2001
served 167 requests for admissions: icluding 30 attachments. on the hearing designee. Although that broadcast
vase presented factual and legal issues different from those present here, the szneral form and content of the
Burcau '~ proposed adinssions were simifar 1o those provided in the subject REA. On April 4, 2001, the hearing
designee timels provided complete responses, which ultimately served to limit the issues before the prc'%iding_ilzdgc
o the extent thar the Burean was able (o tile. and the presiding judge grant, a motion for summary decision based

9



Ata minimum. the issues can be narrowed. but only if the companies proceed in good faith to

respond 1o the RIFAL

I3 In hight of the objectives of the Commussion’s admissions process. the Bureau
dratted its proposed admissions consistent with the 1ssues described in the OSC/ANOH inan
ellort to simplify the upcoming hearing proceeding. The alleged operations ol the Companies

and their principals were complex and the facts at issue are entirely within the knowledgc of

'

. (L . . . . . . .
those partics ™ For instance. as examples of the Companies” fraudulent Winback practices, the

OSCINOI alleges that lourteen different teleconumunications customers were victims ol the
i)

Companies scheme. ™ As aresult, the REA nciudes proposed admissions concerning the

2

, R . Lo . . . 37 - .
Companies” contacts with cach apparent victim of these illegal practices.” The number of
questions with respect to cach incident is limited. with between 17 and 42 admissions and, on
averave, S0 admissions per incident, The majority ol the proposed admissions. 425 ol 645, are

comprised of these sets ot inquires. Tt is only because of the sheer number of the Companies’

apparcnt violations and the convoluted nature ol their operations that so many proposed

exclustvely on the vesponses. Sce Eaforcemenr Buarean s Morton for Summeary Decision in EB Dockel No. 02-39
(July 10, 2000y Femidyv Broodeasting. Inc., Summary Decivion. 16 FCC Red 15,619 (ALI Mar. 28, 2002). The
Commission overturned the summary ruling on other grounds. Femily Broadeasting, Tac.. Memorandum Opinfon
coned Ovdor and Floarine Desivnation Order. 17 TCC Red 6180 (2002). The proceeding is currently being held in
abevanee pending the outcome of the Media Bureau’s consideration of a pending assignment application. the arant
“which would obviate the need for hearing. Order, FCC 02M-09 (ALJ Feb. 20, 2003). In other hearing cases. the
cau has filed admigsions requests sim 1 lorm and content 1o those propounded here but less in number.
reflecting the relatively Tewer issues potentially in dispute in those matters. In cach case, the hearing designee
responded o the reguests in full, In Peninsula Commiunications fac., Memorandun Opinion and Qrder and Order
o Show Canse. 1213 Docket No.02-21 (200 1), the Bureau filed approximately 60 admissions requests. including 15
attachments, on March 7. 2002, Responses were provided on March 28, 2002, In Herbert Schocabahm, Hearing
Desivnation Order. WT Docket No. 01-352 (2002). the Burean Hled approximarely 30 admissions requests,
including approximatety 10 artachments. on March 1. 2002, Responses were provided on March 14. 2002, In each
owed the issues and assisied 1n the eflicient disposition of the desienated matters.

DONSCS |

instance, the r

VS coneraliv ONC NOM

TOSCNOP TS FCU Red al 69a]-64. 1

I5- 22 and 6995-96. Appendices (¢
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admissions were necessary. Whatever burden they impose on the Companies has becn
mimimized by the generous umount ol additional time that the Presiding Judge has provided

them to respond to the REAL™

3. The Content of the Bureau’'s Proposed Admissions is Appropriate

14 1he remainder ol the Companies™ Motion complaing about the content of the
proposed admissions. which the Companices term “argumentative,” “vague,” designed to “call
tor legal conclusions™ or “the beliels of third parties.” and as to some. just plain
“uninteligible.™™ To the contrary, the admissions present simple and straight forward facts,
that the Companies are asked to admit or deny, such as that particular individuals were
emploved by the Company on certain dates.” the identity ol the Companies’ principais.‘“' that
certain persons were customers of the Companies on specified dates.” that certain documents

. . - . 5 . R 33 .
are copics of items that originated in the Companies™ files,”™ and (hat certain tapes (and

T See eg Proposed Admissions nos. 372-389.

“The Bureau agrees with one characterization ol the law provided by the Companies in their Motion, at page 4: the
Presiding Judgze has “the overall authority 1o preseribed | sic] procedures for the appropriate conduct of this proceeding.”
ATC TR S 12450 Considering the Companics” abjective of delay. when the Presiding Judge appropriately dismisses or
denies the Motion. their next srep will precictably be (o seek a lurther extension of the deadline by which they must
respond 1o the REAL inorcder 1o further prepudice the Bureau’s efforts to ascertain the lacts of their misconduct. The
Presiding Judee should not permit such @ motion. As a result of the Companies” efforts ro delay, the Burcau has alrcady
lost one of the four months aliowed for discovery in this case. This is particularly prejudicral to the Bureauw and the
public interest because the Contpanics alone possess the relevant fucts,

" hese arguments do net support a motion tor a protective order. As neted above, 47 C.F.R. § 1.246(b) sels oul a
comprehensive scheme lor ohjecting to admissions that does not include the reliel sought by the Companies.

Sew e Proposed Admissions nos, 42, 35-61, 193205,

Y See, e Proposed Admissions nos. 18-33,

-~

T Nee o ., Proposed Admissions nes. 207-09.240-42263-04. 305-07, 346-48, 372-74. 390-92. 414-16. 447-49.
174-76. 208-10. 340-42_ 367-69, 608-010.

P Nce e Proposed Adimissions nos. 141, 206, 636, 640

11



transcripts ot those tapes prepared by a court reporter) contain the recorded conversations of the
. . . 30 . - . .
Companies” employees.™ All o the Burcau’s proposed admissions are relevant to the

designated issues.

1> [he admissions cited by the Companics as argumentative” ¢o 1o the heart of the
lactual allegations in the OSCYNOS that the Companies engaged in the raudulent Winback
Campaien lor the purpose ol tricking. threatening and misicading the public.“ and are designed
lo determine what operative facts, il'any. the hearg designee will dispute. Those characterized
by the Companies as vague' are simple [actual statements concerning the Companics”

. L a3
cmploviment of certain individuals.

16, The admissions cited by the Companics as calling for legal conclusions™ only

seek acknowledgement by the Companies ol the applicability to them of simple fegal principles

o avoid the need for brichng betore and resolution by the Presiding Judge. Because none of

VSee, ¢ Proposed Admissions nos 177-1940. The Companies objection that portions of the tapes (and
correspondmy transeripis are nrelevant 1o this proceeding is particularly unfounded. See Motion at 2. While the
Burcau concedes that portions of the tapes do not contain conversations relevant to the frauduelent winback campaign
perpetrated by the Companies against the public. other parts ot each of these tapes do contam such evidence, I the
mterest of [ull disclosure. the Burcau attached the complere tapes (and transcripts thereof) to avoid objections from
ithe Companies that the maternals were meomplete or that the Burcau rampered with them -- disputes from the
Companies that might otherwise delay the Compamies” responses.

Y Sce Motion al 5. n. 4

TOSCNOH, 18 FCC Red at 6958-60, und 6995-96, Appendices C-T.

Y See Molion at 3.0 3.

a]t some time during the

For mstance, Admission no. 20, which the Companics claim is vague, states simply
period December 2001 16 the present, Michael Arnan was an executive ol ANL™ [f, in responding to the RFA. the
Companies Hind a specitic term in the proposed admissions to be vague or unclear to them, they may contact Bureau
counsel Tor clatification. The extended period provided for response certainly permits time for consultation and
Bureau counsclare willing to provide such clarification without the necessity of bringing the malter before the
Presidme Tudge. Tlowever. the Companics™ bare ¢laim to not understand a specific term is certainly nol grounds to
stpport the issuance of u protective arder fimiting the number and/or scope of admissions that the Bureau may pose



these stated legal principles can be sertously disputed by the Companies, the admissions will
increase the efficiency of this hearing by eliminating the need [or testimony and resolution at

hearing recarding such basic, undisputed matters.

17 The admissions characlerized by the Companies as “calting for beliets of third
parties™ do no such thing. The Burcau does not intend that the Companies respond except as

. . . . - . . . 36y -
Lo their own knowledge which. consistent with the standard definition contained in the RFA.™ is

knowledge held by those entitics through thetr respective directors. ofticers, employees,

sharcholders, agents. and consultants who may have information relevant to the Burcau's

virtous proposcd admissions,

I8 Similarly. the proposed admission which the Companies characterize as
“unintetlicible™ is a simple request concerning the Companies” tnvolvement in the
(elecommunications industry. As with the other disputed admissions. it 1s readily susceptible to
an answer from the Companies, which they should be directed to supply forthwith pursuant to

their obligations under the Commission’s rules.

1. CONCLUSION

14, For the reasons cited heremn. the Presiding Judge should exercise his authority under

- . 3
See Motton at 3. a0,
5 . .
New Motion at 3.0 7.
I , )
Nee REA i 2.
A . S ’
See Motionar 5.n. 8

123



seetion 1.243 and immediately™ issuc an order dismissing the Companies” Motion and dirceting
them o respond 1o the RTA by the already extended July 11 deadline. The compelling public
interestin the development of a tull and complete record in this proceeding by which the Presidine
Tudge can resolve the designated tssues and impose whatever sanctions are necessary against the
Companies and their principals to shield consumers trom their possible further wrongdoing
demands nothing less.

Respectully submitted.
David I1. Solomon, Chiel
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